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GENTLBMEN, |); | 
B EFORE I begin my Leffons upon the Scots Law, 


I thought it proper to let you know in few words, 

of what Parts the Municipal Law of this Kingdom is 
made up, and to give you a general view of the Method 
Tdefign to follow, in Explaining it. | 


Our Scots Law is compounded of our Statutes and of 
= our Cuftoms; or, which is much the fame thing, our Law 
is may be divided into Statutory and Confuetudinary. Under 

our Statutes may be comprehended, not only our Acts of 
Parliament, but alfo the Acts of S ederunt made by theLords 
of Sefion, who after the Inftitution of the College of Ju- 
ftice by King James V. were impowered to make fuch 
As and Statutes, as they Should think expedient for 43 
order of Procedure before them, and for the ípeedy dif- 
Me pach of Bulnes. >»... 2 an, 
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4 Unpez our Cuftoms, I comprehend all that which is 
e received for Law amongft us, which was neither enacted, 
por afterwards ratified by thofe who have the Legillative 

= =- Power; fuch asthe Things contained in the Books com- 

"m monly called Regiam Majeftatem, which being only colle- 
Ged by a private Hand, and never publickly Authorifed, 

hs” cannot be reckoned a pn of our Statutory Law : Yel 

= they area Collection of Cuftoms which obtained amongít 

ME us; and where they are not contrary to our Statutes, Nor 

abrogat by our pofterior Cultoms, they ought to have con- . 

fiderable weight with our Judges, cad feing in feve- . 

tal Ads of Parliament they are recko | amonglt the 
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Tug Decifioms of the Lords of Seflion, | which have beep. L Pap 

univerfally received, or. at leaít generally acquiefced in . Pp 

for a confiderable time, are likewife a part'of our Confucty. Y j 

ť B dinary Law, fo as to have force againít all Perfons in all } f 
iv fuch Cafes, and in fo far to be equivalent to a Statute. for M 
| x the tacite Confent of the Society is inferred from füch a a 
Y general Acquiefcence: And fince no Statute can be mada ph 

oo ae that can comprehend all Cafes which may occur, theGoog ~ pr 
which arifes to the Society from the having fixed and cer, _ HA 
o k tain Rules for determining Property requires, That noton- _ mil 
Er ly what is exprefly Statute, but allo what is tacitly agreed y 

á to, fhould oblige every Member of the Society, and have | in 

A us She force.ola Law. 1, cea ay ie MG ATA go 

-— P .. Tue Civil, Feudal, and Canon Laws, ‘cannot be faid to f 4 
ie ‚make a part of our Law, but in as far as they are adopted . co 
- L into it by our Statates or Cufioms ; yet the Civil and Feudal N vl 
Lawsare fo much the Fountain from which our Law de- E x 

tives: moft of its Principles, that no Man can throughly. it 

‘underftand the Scots Law;unlefs.he has made fome progres AH y 

4n them, forthe matter of Obligations,.and the wa ys of ex- a 

 tinguifhing them ; the matter of Contraéts, Crimes, Mi- 7 

nors, Reltitution íz iztegram, Tutors and Curators, Serve f 

tudes, Teftaments, Actions, and much of our Forms of ] 


Proceß, are derived from the Principles of the Civi/Law: ~ 

. Yea, all our Rules, and all the Reafonings from our Sta- 

P tutes, are borrowed from the Civil Law, as.the ttue Foun= 

F tain of Equity, which upon this account isof univerfal UE . 

i and Authority : So that its Principles diffufe themfelves . 
through the Municipal Laws ofall theCountries in Europe. — . 
Upon the other hand, the difference betwixt Heritageand — . 
Conqueft ; the different Rules of Succeffion in Immovable —. 
and Moveable Things; the Conftitution and Tranfmiffion = 

Of Heritable Rights by Charter and Safine ; the Cafualities, 
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ofthe Superiority ; the Right which arifés to, the Super; a 
and to the Vaffal; and ^the ways of ¡extinguifhing feu 
Rights ; theCognofcing of Caufes both ‘Civil and Crimi. 
nal by A Mfes, and feveral other things: elfe in our Law, 
great firit derived, and have their beginning from the Feu. 
dal Law. ‘The Caro» Law is alfo received into fome parts: 
of ours; For the Matter ot Marriage and Divorce of Scan- 
dal, vot the Adminiftration ofthe Goods of Pupils and..Or- 
phans,: from whence came the Confirmation of Defunás. 
latter-Wills, do by our Law properly belong to the Com- 
milJars who by their firt Inftitution were: Ecclefiaftical. 
Judges, being the Bifhops Delegates, and who as yet arc 
the proper Judgesin all thefe Matters which were longa- 
. go exempted from the Seculan Jurifdiétion, and made Ec- 
|  clefiaítical; Caufes : And- therefore where our. own Law. 
does not determine. them, they maybe judged ac- 
cording. to the Heclefiaftical or Canon Law. | As for. 
what-concerns Ecclefiaftical Perfons and: Tiends, the 
Canon Law cannot be fo mucha Rule to usasin the fore- 
mentioned things, fince the Hierarchy of the Church and 
the Revenues of Church-Men have been changed by us,- 
and a Civil Court appointed for ordering the matter of our 
Tiends; yet Rill even in thefe Matters the Cao Law may 
.  fervefera Hiltory, by which wemay. know their, original 
Inftirution, and deduce them from the Fountain. . | 
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+ Ir remains now, that I giveyou fome account ofthe 
Method which I intend to follow. in explaining our Scots 
i Law. Ihave made choice of Sir George Mackenzie’s IN- 
= STITUTIONS for my Text ; it is a Book which very fuc- 
= cinétly znd methodically delivers the Principles ofour Law, 
and comprehends all the moft material things to be known 
An its, So) that, as Sir George himfelf writes in his Prefate, 
If am Man underftand fully this little-Book, natural Resfon and ` 
«Thinking will cafily Jupply muchofwbar is difufed throug Y a 
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Polumes of Trearifes and Decificas. , There are indeed 
EA esepte: this Book fome Alterations in our. Tag 
which make a little change in the body of its | Principles, - 

ot very many, fo they. thall be taken tn 1 i 


they aren 
isé of as "eher occurr, and the Reafonsof our new Law | I 
{hall be briefly touched. bá e w fi. a f 
I propofe in explaining this Book, to illuftrat briefly yp, |“ 
shift reéishkabh has of Parliament upon which any Ye j 
Principles are founded ; and where the Principles are deri» pl 
ved from the Civil or Feudal Laws, I fhall as diftinétly á po 


I can deduce them from the Fountain, and in few words M 
remark the differences betwixt thefe Laws and Ours: 1 . 
fhall alfo frequently adduce our Decifions, for confirmi 
and further clearing of thefePrinciples,which SirGeorge E a 
le&s out ofthem, and delivers tous aseftablifhed and un- 
traverted Maxims, I períwade my felf that this Method, 
a i rightiy purfued, will both fatishe and inftru@ my Hea- 
4 _ rers, and lay a {olid Foundation for an eafie and fuccefsful . 
attaining to the knowledge of the Scots Law. 


ft But, Gentlemen, you ate not to expect to hear from me 
> any new Difcoveries, or Things out ofthe common reach: . 
| ForasI do not pretend to any uncommon knowledge of J 
D y our Law; fo I intend to content my felf with delivering  . 
He . what is moft plain and obvious, and of moft ufe, fince Ire- 

folve to make it my principal Bufineís to inftru& you in 
the moft folid and uféful Things of our Law, and not to - . 
amufe you with Speculations about Cafes which rarely ec- f- 
f curr. I/hope tho’ my ‘Performances may come fhort of a 
Bui your Expectations, that you will givea juft allowance to £ 
a my want of Experience in Teaching, and believe that from 
a mean and low Appearance at firit, I may be capable to F 
$ arrive to a greater:perfection, and become daily more fit => 
to acquit my Telfto the'fatisfaction of my Hearers. 9 
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To conclude my Difcourfe, 1 fhall only add, That, as 
all Things ought to be Begun, Continued, and Ended in 
GOD; fo I heartily pray, that He may dire& our Studies 
to ferve the Great Ends of His infinite Wifdom: And may 
Almighty GOD, Whofe Nature is the Eternal Rule of Ju- . 

~ fticeand Right, teach us His Laws, and incline our Hearts 
— toobey Them, and caufe us to know and fulfil the Duties 
. we owe to GOD, to our Selves, and Neighbour; and 
then wefhall more eafily attain to the knowledge of 
Human Laws, when we have our Minds feafoned with the 
Principles of Natural Equity, the only true Foundation u- 
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| pon which all Homan Laws are built. —. 
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